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 Defamation 
 
Examiner’s report: 
The trilogy is a primordial part of the syllabus and has been asked for many years. Therefore candidate 
answers were generally quite good as most people know how to answer. 
 

Question 4 
Answer key: 
a) The 3 basis : 

a. Extra-Territoriality (ultra vires) 
i. The pith and substance of the legislation must be in relation to matters falling within 

the field of provincial legislative competence to be valid. 
b. Judicial Independence 

i. Consists essentially in the freedom to render decisions based solely on the 
requirements of the law and justice and to be left free to act without improper 
interference from any other entity 

c. Rule of law 
i. 3 principles : 

1. The law is supreme over officials of the government as well as private 
individuals, and thereby preclusive of the influence of arbitrary power 
(legislation be applied to all of those, including government officials, to 
whom it, by its terms, applies) 

2. Requires the creation and maintenance of an actual order of positive laws 
which preserves and embodies the more general principle of normative 
order (legislation must exist) 

3. Requires that the relationship between the state and the individual… be 
regulated by law (state official’s actions be legally founded) 
 

b) Outcome and reasons : 
a. The Act is not invalid by reason of extra-territoriality. The cause of action that is the pith and 

substance of the Act serves exclusively to make the persons ultimately responsible for 
tobacco-related disease suffered by British Columbians – namely the tobacco 
manufacturers, who, through their wrongful acts, caused those British Columbians to be 
exposed to tobacco – liable for the costs incurred by the government of British Columbia in 
treating that disease. There are thus a strong relationship among enacting territory (British 
Columbia), the subject matter of law (compensation for the government of British 
Columbia’s tobacco-related health care costs) and the persons made subject to it (the 
tobacco manufacturers ultimately responsible for those costs), such that the Act can easily 
be said to be meaningfully connected to the province. 
 

b. The Act does not violate the independence of the judiciary. The fact that the Act shifts 
certain onuses of proof or limits the compellability of information that the appellants assert 
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is relevant does not in any way interfere, in either appearance or fact, with the court’s 
adjudicative role or any of the essential conditions of judicial independence (court can still 
independently determine the applicability of the Act, independently assess the evidence led 
to support and defend that claim, independently assign that evidence weight and then 
independently determine whether its assessment of the evidence supports a finding of 
liability) 
 

c. The Act does not implicate the rule of law and is not unconstitutional by reason of 
interference with it. The Act did not breach the following requirements of legislation : 
prospectively, generality in character, not confer special privileges on the government and 
ensure a fair civil trial. 

 
 
Actual candidate answer for full marks: 
(a) The act was unconstitutional by means of: 

(i) Extra-territoriality – they thought that act encompasses multiple provinces, not just the 
province of BC, so it is not with the province’s jurisdiction. 

(ii) Violate judicial independence – that it implies on the judicial system such that they are no 
longer making independent decisions. 

(iii) Imposes on rule of law – that it was basically already decided what would happen in case. 
(b) The appeal found that the act was not unconstitutional on any of those grounds. 

(i) Under (i), it was found that the act was by pith and substance under the property and civil 
rights of the province. 

(ii) Under (ii), it was found that even though the duty of proof has shifted to the tobacco 
companies, judges will still evaluate evidence determine its bindings independently. 

(iii) Under (iii), it was found that the defendants will be given a fair trial. 

 
Examiner’s report: 

(a) Most candidates were able to identify at least two bases out of three. However, some were not 
able to provide further explanation on the bases that they identified.   

(b) For candidates who correctly identified the bases in part (a), they performed well in describing 
the outcome and the underlying reason. 

 

Question 5 
Answer key: 
4 of the following: 

• Modify joint-several liability rule: reduce lawyers search for “deep pocket” which will reduce 
defense expenses 

• Abolish collateral source rule: prevent double recovery which would result in lower insurance 
premiums 

• Eliminate class actions: reduce defense costs / eliminate claims without merit that have been 
included 




