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Q U ES T IO N :8

T O T A L P O IN T VA L U E:2.25

L EA R N IN G O BJECT IVE(S ):A4

S A M P L E/A CCEP T ED AN S W ER S :

P arta:1.5 points

S am ple1

 Collateralsourcerule rem oveorm odify collateralsourcerulew hichshieldstheplaintiffs
from disclosingothersourcesofcom pensation.T hisw illallow thepartiestoknow how m uch
theplaintiffisgettingandthereforecannotbeovercom pensated

 Grossvs.N etIncom e aw ardsaregivenbasedongrossincom enotnetincom ew hichreflects
deductionsfortaxesandotherw orkrelateddeductions.T herefore,by gettinggrossincom e
they arebeingovercom pensated

 VicariousL iability issuew hereoneparty heldresponsibleforactionsof
subordinate/em ployee/sublease.R em ovethistoholdparty atfaultresponsibleandtherefore
stoplookingfordeeppockets

S am ple2

 Introductionofseverepenaltiesforfrivolouslaw suits
o S houldreducedefensecostsassociatedw ithfrivolouslaw suits

 Introductionofseveralliability
o S houldpreventplaintifffrom filinglaw suitsbasedonthe“ deeppocketsyndrom e”

 R em ovingpre-judgm entinterestonnon-econom icdam ages
o S houldreducethesizeofaw ards

S am ple3

 Elim inatejointandseveralliability fornon-pecuniary dam agessothattheplaintiffcan’tseeka
defendantw ithdeeppockets

 Elim inatecollateralsourcerulesoclientcan’tbeover-indem nifiedby collectingfrom m ultiple
sourcesforthesam eloss

 Elim inateclassactionssincethey areseenasdistortionby law yersratherthanam eansof
com pensatingtheplaintiff

P artb:0.75 point

S am ple1

 Collateralsourcerule plaintiffshouldn’thavetodisclosebecauseshouldbefully
com pensatedforharm regardlessofothersourcesofrecovery
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 Grossvs.N etIncom e taxationanddeductionsarenotaconcernofthedefendant,thoseare
governm entissues. Defendantcan’tbeheldresponsible

 VicariousL iability N eedtoholdinvolvedpartiesresponsibleregardlessofam ountofliability

S am ple2

 L aw yersarenotfilingsuitsthey believethey havenochanceofw inning

 P reventsplaintiffsfrom beingfully com pensatedfortheirlosses

 R em ovesanincentivefordefendantstosettleoutofcourt

S am ple3

 Jointandseveralliability insuresthattheplaintiffw illbecom pensatedinfull,evenifsom eof
thedefendantsareunabletopay

 Collateralsourceruleensurestheplaintiffiscom pensatedfrom theirview ,they m ightnotthink
thatoneparty’sliability shouldinfluencetheother

 Classactionsallow plaintiffstosaveontheirlegalfeesw hensuingacom pany forthesam e
reason

EX A M IN ER ’S R EP O R T :

GeneralCom m entary

Ingeneral,candidatesrespondedw ellonthisquestion.

T hequestionw asspecifictotheCanadiantortsystem andtheinsuranceindustry. R easonable
am endm entsthathavebeenenacted/discussedinotherjurisdictionsw eregivencreditaslongasthey
w erenotm entionedinthesyllabusassom ethingthathasalready takenplaceinCanada.

P arta

M ostcandidatesrespondedw ellonthispart.

Capsonnon-econom icdam agesorpunitivedam agesw erenotgivencreditastheseam endm entshave
already beenenactedinCanadaandw illhavem inim alim pactinim provingclaim sstability and
predictability (accordingtothesyllabus).

P artb

M ostcandidatesrespondedw ellonthispart.

Variousreasonableargum entsagainstenactingeacham endm entw eregivencreditfrom m ultiple
perspectives(insureds,society,plaintiffs,etc.).

Forcandidatesthatdidnotreceivefullcredit,theirargum entagainstthereform w asnotappropriate.
Forexam ple,w henarguingagainsttheability ofdefendantstonetpaym entsfrom collateralsources,
som ecandidatesstatedthattheinsuredw ouldnolongerbe“ fully com pensated” . How ever,thisisnot
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correct. W hencollateralsourcesarenotnetted,m orethanfullcom pensationam ountcanbereceived,
potentially allow ingdoublerecovery.


