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QUESTION 6  

TOTAL POINT VALUE: 2.00  LEARNING OBJECTIVE: A3 

SAMPLE ANSWERS 

2 points 

 Sample answer #1 
o Case: Morrow v. Zhang 
o In this case, the injured contested the 4,000$ cap on non-pecuniary damages from 

minor injury. His arguments were based on Canadian Charter of Rights article 7 and 
15. 

o Article 7 
 Injured stated to his right to freedom was not respected since he was 

“forced” to follow certain medical practices in order to be compensated. 
Court held that this was not limiting his freedom in any way since he can 
choose not to do it. Also, no limitation of right to justice since there’s no 
right to justice. 

o Article 15 
 Injured states that the law is discriminatory for minor injured victims. 

Indeed, they can’t be “fully” compensated for non-pecuniary damage will 
major injured can. Also, this stigmatizes the minor injured. First, the inured 
won on this point, but at Appel, they reversed the decision. Indeed, he 
reasonable person would think this is discriminatory and when the law is 
looked at in its total, there is no stigmatization of minor injured victim. 

o In this case, the cap was declared to be legal. Therefore, another province should 
feel confident that the cap will be allowed. 

 Sample answer #2 
o Such a cap was introduced in AB legislation + was a subject of Morrow vs Zhang. 
o Constitutional challenge of MIR protocol in case 

 Cap discriminates against MI victims  less worthy of pecuniary damages 
 Cap promotes stereotype as malingerers 
 Cap was ruled to differentiate between MI victims + comparator group of 

other victims on an enumerable ground (type of injury) 
 Initial ruling was that the cap was unconstitutional (MIR regulation was 

evaluated separately from added benefits injured qualified for)  makes 
MI victims bear unfair share of cost cutting that came from need to reduce 
prems. 

o On Appeal: decision overturned 
 Must evaluate cap in conjunction w treatment protocol 
 While there is differation on enumerable ground, no discrimination – treats 

MI victims’ injuries as real + requiring care 
 Cap not unconstitutional 

o Case introduces cap but in return for added benefits 
o Trilogy – diff from this case  cap applies to ALL injuries 
o Success of the cap in this case will hinge on return to insured. Is there an added 

benefit in return or simply limitation of benefits rights. 

 Sample answer #3 
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o The court will likely find the cap legal due to the previous case, Morrow v. Zhang, 
regarding Minor Injury Reform (MIR). 

o The case plaintiffs suggested that the cap was discriminatory against the minorly 
injured because it forces an expectation of them taking more money than needed 
AND force them to certain types of treatments, which violates the Charter. 

o The court found that the MIR did not force minorly injured to seek specific types of 
treatment, as they are free to not abide by the strictness and seek the treatment 
they wish (with a reduction in awards). The court also found that there is not a 
perceived connotation of minorly injured taking more than they need becase the 
reform needed to be looked at as whole  this will show that the purpose was not 
to reduce the payment to minorly injured but instead to reduce premiums for 
everyone (not just minorly injured) 

o So if the cap’s purpose was to reduce premiums for everyone, rather than impose 
restrictions on only the minorly injured, then the courts will make it legal. 

EXAMINER’S REPORT 

Very few candidates received full credit for this question. The candidate was expected to recognize 
that the case Morrow v. Zhang has set precedent in Canada with regards to a cap on non-
pecuniary damages for minor injuries. 
The majority of candidates were able to reference the relevant case Morrow v. Zhang. Some 
candidates used the Trilogy cases as an argument to support the cap. However, the Trilogy has set 
a precedent for setting a cap to overall non-pecuniary damages rather than specifically on minor 
injuries. Partial credit was awarded for using Trilogy cases as case precedent. 
 
Full credit was awarded to candidates who were able to cite the Court of Appeal’s decision and list 
the reasons in support of the Court’s decision. 
 
Partial credit was awarded to candidates describing the facts of the case precedents. 
 
Some candidates mentioned why a cap wasn’t appropriate without referring to the reasons in 
support of the Court’s decision, however the question specifically asked to evaluate the likelihood 
of a successful legal challenge. Proper support from the relevant cases would have made for 
stronger candidate responses. 
 
A few candidates incorrectly argued that the cap would be successfully challenged based on 
Morrow v. Zhang. While the cap was struck down by the trial judge, that decision was later 
overruled by the Court of Appeal. 
 
Common errors: 

 Referring to the Trilogy cases as support for a cap on non-pecuniary damages for minor 
injuries 

 Not providing enough reasons to support the Court of Appeal’s decision 
 

  


